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'cl" ai c\1 ci1 c1>e1 r ,__rcr~q)f ';:f[+f ~ tfITT

Name & Address of the Appellant & Respondent

M/s. Shantam Pharma Pvt Ltd

~ cllfclu ~ ~ ~ "'ff 3N@11'f~ cJffi1T i mag3me uf zqenfenf fl aa; T Em a#f@art
at rate zr grtrur 3ma vgd n 'flcITTTI i I

I. Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :

\arrval qr gherur snaaa
Revision application to Government of India :

(1) 4hrnra zgcn a1f@fr, 1994 <l5)- nr ifaR aag Ty mmi a ii q@a arr at '3"tf-~ *~~~ * am.fu "TRfa-TUT ~ .3lcR" ~. 'llffif ~- fct"ffi ~. ~ fcti:rr-rr, 'Elhfi +fftrc;r, ~ cft-cr
'lfcl,'f, 'ITTfcr f, fkcft: 110001 cpJ" ~"GIT.ft~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) <lfu ml6 #l gr~ mm ua ht zfala fa#t wsrI zr rr ram ii za fcITTfr "l'f06I7fF<" "'ff
zR rwsrmrc rd g; rf ~- m fh4kt qverI IT ·vsr ii are cffi fa0ftalaza fa#t qusm m
+ITci1" 6t 4fashr g& st I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of

· processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(m) 'llffif as fl4t lg zu 7erRaffa ma tix m +ITci1" * fqfafur i qihr zyca aa mra u ala
zgc Raz a mu i uitara as fan4t lg arrrRuff &
(b) In case of rebate of duty of excise on goods exported to any country or territory outside

· India of on excisable material used in the manufacture of the goods which areepggltged to any
country or territory outside India. · ~~-"' "'••~~<7~
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(1f) '1ft ~ <ITT 'TlTIR fcp-q fer.:rr 'llffif a as (aura zr per i) A<ITT1 fclxrr 1f<IT l=f@ "ITT I
(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.
'cl 3iRa 5a al Gara yca # 'TlTIR fg sit st fee at { & st h sn2 it za rr v
Ra k garfas snga, sr@ta # &RT -crrfm c!T~ "C!x <IT qfq lf fctro~ (.=f.2) 1998 'cfRT 109 &RT~ fcp-q ~

st1(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) a4 snra zrs (rfl ) Puma@, 2001 cfi ~ 9 cfi 3@7@ Fctf.-'lfcft:c WBr msm ~-8 Ti err >ITTflIT Ti. wm
am7er # uf mar hf feta aa l=!ffi cfi aft {e-smesr vi ar4tr 3mer #t err-err >ITTflIT cfi Wl1:f ~~ fclxrr
u!RT~ I \fficfi Wl1:f "&Im ~- <ITT ~ cfi 3feflm 'cfRT 35-~ lf f.mffui it)- cfi 'TlTIR cfi ~ cfi Wl1:f -e.13lR-6 'cfI-w,=f

t inf sft af&1
The above application shall be made in duplicate in Form No. EA-8 as specified under

Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) Rfarsrrarea Wl1:f #raj ia vm vs laq? z um+a a st at rt 2oo/-m 'TlTIR m'r ~ 3tN
~~ xq;Tf~~~~"ITT m 1000/- mT ffi 'TlTIR c!51" ~ I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

tar zyca, ta uraa gycas vi hara s7al#tr rnf@erao wR rft-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) taUn gr«ca arf@f4, 1944 mT 'cfRT 35- UO<Tf/35-~ 3siafa---

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

Gclt1f61Rsla qftmcr 2 (1) cl) lf O@R~ct 3'@TclT mT 311TTN, ~ cfi 'lTlffi far zrca, atu sn
zgcas vi hara rd#ta mmnf@raw (Rrec) # ufa ha #if8a, sear i arr ziRG, a<fl
arcrai, .mITTcIT, 3t(;J-lc\lGII&, ~ 380016

0

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other
than as mentioned in para-2(i) (a) above.

(2) a4la Una zya (srft) Pra, 2oo1 #t ear s # sirifa vqa zy-3 # feufRa fhg 3gar 3ft6ft
nnf@rail a6t nT{ rq #a fsg aft fh; nrg mar at 'ElR 4Rei ea sai snra zcs 6l min, am #t lWf am Q
WTT<lT 1f<IT~~ 5 "c1rofanak azi I; 100o/-m~ °ITT'fr I ssf sura zyca at ir, an at nir
3ITT" Wfl'llT ·Tarfr I; s Gal4 z11 50 d "ITT °ITT ~ 5000/- ffi ~ °ITT'1T I Gr@iqr zrcan at min, anv
mT "1-frT 3ITT" WTT<lT ·TIT uifr u; so Garg zar unrar % asi T; 10000/- 6ha 3ft aft mT #h TzI
Rorer nm arf#aa ;Ir cfi xiJtf lf ~ mT \ifm 1 zJ< lg€ U en # f<nm "!ffe@ 'Hl4G'lf.-'l¢ ~ cfi ~ mT
m<m <ITT "ITT

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. ~~a"."" r3., _
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(4) nraraza zyca srf@fr 197o zpnr vigil@r at arq-+a siafa ffRa fag 37ra a:r$r,=r <l'T ~arr qenferf Ruff 9If@art # am?r # r@ta at y uf.u Xii.6.50 Iffi <ITT .-lll-41614 ~~WIT ID'TT
a1Reg I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) zsi ii@rmi at fiata an faii at si -itr znr amaffa fa5zu ur & uit v#tr zrca, aha
snrar yea gi hara sr9hr nrznerav (aruff@f@) fr, 1982 3i ffea &

Attention in invited to the rules covering these and other related matter contend~d in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982. . . '

(6) m ~TFcP, 4ia-&1t1 3c=trlq ~J'Fcp va .ac:11c6, 34#ta ufrswr (al=aa)asf3rfhii asmiii
a.4a sen area3f@fr,&gg Rt arr 39 #3iaf fa=ftza(air-2) 3rf@frcg(2% #fr
vi€zn 9)Raia: s&..28g citRt fa4ta 3f@fr, £&&g Rt err 3 #sir(atarn q;)-aft~cf?t"
ark, aarr fGfar #r req-f@raraar3sari ; asrf fasr arra siatrasir#stsaar#
3rhf@aerrfrzratwk 3rf@raczt
4,a-~4 3c=trlq ~TFcP "Q"a '8 c:l lcfi{ cf; 3fc:rara" 1ITil'f fagaz gra iifr snf@?

23 2

(i) mu 11 ±t a 3iaf feufRr zasa
(ii) =rlz sm t t are "JTmr wu
(iii) ~ "Im ~4J.iic:IJI c); ~ 6 c); 3iaafa ezr zaa

- 3ratasrzrzfrnr c); ,;ircrm;r fclc·Jl4 C~- 2)~. 2014 c); 3mm .a-~ fcITTft 3t cflJl;q
nf@erarthmar faarrflc rare 3rsff vi 3r4hrastramizht
For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores, ·
Under Central Excise and Service Tax, "Duty demanded" shall include:

0
(i)
(ii)
(iii)

amount determined under Section 11 O;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the.
commencement of the Finance (No.2) Act, 2014.

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute."

II. Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/lntegrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.

· i\arcnr
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ORDER-IN-APPEAL

This appeal has been filed by M/s Shantam Pharmaceuticals Pvt Ltd, Plot

No.546/2,Rakanpur, Tal Kaloi, Dist Gandhinagar (hereinafter referred to as 'the
appellant') against Order-in-Original No.19/AC/CGST/2018-19 dated 25/30.05.2018
(hereinafter referred to as "the impugned order) passed by the Assistant
Commissioner of CGST, Kadi Division (hereinafter referred to as "the adjudicating

authority") .

0

0

financial year and also for the purpose of determining the aggregate value of
clearances of all excisable goods for home consumption by a manufacturer from
one or more factories, or from a factory by one or more manufacturers not
exceeding 300/400 Lakhs Rupees in the preceding financial year. As the appellant
had failed to add the value of branded goods for the purpose of determining the
said aggregate values of clearances in a financial year as well as the preceding
financial year, a show cause dated 24.04.2006, covering the period of 2001-02 to

2005-06 was issued to the appellant.

2. Briefly stated, the appellant was engaged in the manufacture of P.P.

Medicines falling under chapter sub-heading - 3003 of the first schedule to the
Central Excise Tariff Act, 1985 (CETA, 1985). The appellant was availing value
based SSI exemption up to clearance value of Rs.100 Lakhs under Notification No.

08/2003 dated 01/03/2003 (as amended) (hereinafter referred to as the 'SSI
notification') for clearance of its own goods, whereas the goods manufactured for
loan licensees under various brand names not belonging to the appellant, was
cleared on payment of Central Excise duty @16% from the first clearance in a
financial year. The factory of the appellant was falling within 'rural area' as defined
in paragraph 4 of the SSI notification. The exemption contained in the SSI

notification did not apply to specified goods bearing a brand name or trade name
whether registered or not, of another person, except in cases where such branded
specified goods were manufactured in a factory located in a 'rural area'. It

appeared that the appellant was liable to take into account also the value of
branded goods for the purpose of determining the exemption limit of aggregate of
first clearance value not exceeding 150 Lakhs Rupees made on or after 1° April in a%

quantification of such duty.

wherein it has held that the duty already paid on branded goods are required to be
adjusted against the duty demanded from the asses5egand' ed for re4a.

••I«?

2.1 The said show cause notice was kept in call book as an identical appeal filed
by the department in respect of M/s Rhombus Pharma Pvt Ltd against
Commissioner (A)'s order was pending before CESTAT. The CESTAT,"vide order
dated 08.10.2015 has rejected the department appeal and directed to re-quantify
the demand for the normal period of limitation. Further, the CESTAT in case of
Pharmanza India has passed an order No.A/1330134/2009 dated 07.01.2009,
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2.2 In view of above referred CESTAT's orders, the adjudicating authority has
decided the show casue notice, vide impugned order by dropping the demand of
Rs.34,37,818/- as time barred as the demand pertains beyond normal period and
confirmed the demand of Rs.14,67,567/- with interest falling within normal period.
The adjudicating authority has adjusted duty amounting to Rs.8,18,993/- against

the demand. A penalty of Rs.50,000/- was also imposed on the appellant.

3. Being aggrieved, the appellant has filed the instant appeal on the grounds
2

that:

0

• The adjudicating authority has not followed appellate authority's decision,
vide OIA dated 25.05.2017 in their own case; that the appellate authority
has remanded the said case to decide as per direction of the Hon'ble
Tribunal's order. The· adjudicating authority has not considered the whole
duty paid on the branded goods on which no duty was required to be paid
upto the aggregate value of clearance of rupees one crore as contended by

the appellate authority as well the Hon'ble Tribunal.
• During the period from April 2005, the appellant had paid duty of

Rs.83,88,787/- for both self and loan licensee. The adjudicating authority
had computed the from 07.06.2005 to January 2006 for Rs.39,74,104/
and Rs.6,48,574/- and Rs.6,48,574/- and giving adjustment of
Rs.8,18,993/- for the clearances from 01.05.2005 to 06.06.2005
amounting to Rs.50,18,337/- pertaining to loan licensee before attaining
one crore clearance within normal period. The said computation is wrong.

4. Personal hearing in the instant appeal was held on 25.10.2018. Shri
M.H.Raval, Consultant appeared for the same and reiterated the grounds of appeal

and submitted further written submission.

5. I have gone through the facts of the case and submissions made in the

appeal memorandum.

6. At the outset, I find that the impugned order, against which the appellant has
filed the instant appeal, were decided by the adjudicating authority on the basis of
the Hon'ble CESTAT's order No.A/11396-11397/2015 dated 08.10.2015 against M/s
Rhombus Pharma Pvt Ltd and M/s Pharmanza India. In the case of M/s Rhombus
Pharma Pvt Lt, it has been concluded that the demand of duty for the extended
period of limitation cannot be sustained and only the demand for the normal period
of limitation is sustainable. In the case of M/s Pharmanza India, the Hon'ble
Tribunal has held that the duty already paid on goods cleared by the loan licensee

is required to be adjusted against the duty demand.

7. I find that similar issue arisen out of Order-in-Ori~~omm/2007

dated 29.11.2007 and 02/ADC (KA)/2009 dated 10.0l't0P('~i-' :~_1\e period of
April 2006 to March 2008 has already been decidel.B mi VideQl No.AHM

? "s •s'\C,.., ...._.,(t. •·•• .,/l•,,,.JJ
$•.. -9« » • .3$' .
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EXCUS-003-APP-012 to 013-17-18 dated 25.05.2017, by following the ratio of the

above referred decision of Hon'ble Tribunal. In the said OIA, I remanded the issue

to the adjudicating authority to follow the ratio of the decision of Hon'ble Tribunal.

8. In the instant case, as stated above, the appellant was availing value

based SSI exemption up to clearance value of Rs.100 Lakhs under Notification No.

08/2003 dated 01/03/2003 (as amended) for clearance of its own goods, whereas

the goods manufactured for loan licensees under various brand names not

belonging to the appellant, was cleared on payment of Central Excise duty @ 16%

from the first clearance in a financial year. The impugned order states that they had

crossed their threshold exemption limit of one crore rupees on 06.06.2005, while

considering their own clearance and clearance value of loan licensees. The Hon'ble

CESTAT has clearly held that "duty paid on the clearances, which the Revenue has
contended to be exempted, should be considered as deposit and the said duty is
required to be adjusted against the duty now being demanded from the appellant"

and such re-quantification exercise is to be done only for the period within
limitation. Since the appellant has crossed the threshold exemption limit of Rs. One

crore on 06.06.2005, no duty was required to be paid by the appellant upto

06.06.2005 and from 07.07.2005 onwards, they were required to pay duty on their

own clearances as well as those of the Loan Licensee. However, the appellant had

discharged duty in respect of clearance of Loan Licensee from April 2005 onwards

and as per Hon'ble CESTAT's order, the duty which has already been paid on such

clearances, which the department has contended to be exempted, should be

considered as deposit. In the circumstances, whatever duty has already' been paid

by the appellant from April 2005 to till crossing the threshold limit should be taken

into consideration while adjusting the duty. The appellant has contended that the

order of the adjudicating authority is not correct and not as per guidelines of the

above referred CESTAT's order. They contended that the adjudicating authority has

given adjustment of Rs.8,18,993/- for the clearances from 01.05.2005 to

06,06.2005 and not for the clearance from April 2005 to 06.06.2005.

0

0

filed their mothly ER-1 return for April 2005 on 09.05.2005 i.e not within normal

period and for the month of May 2005 on 07.06.2005 i.e within normal period. Thus

the discharge of C.Excise duty for the clearance for the period 01.05.2005 to

06.06.2005 pertaining to the loan licensee before attaining 1 crore clearance are

required to be adjust while demanding the duty on own clearance ... ". I find that .estress.

that the adjudicating authority has not adjusted the duty as per Hon'ble CESTJ. ,~~~;'.'.".'/~~>.
order as discussed above that the duty which has already been paid on (sf,;tf':].~:/ '{~
clearances, which the department has contended to be exempted, should; Be .. is

considered as deposit. Further, I find that in para 8 of the impugned ora,l $, \\. -· '•·.. .J1.1>· :' .~:\'' {j?</

adjudicating authority has stated that "During 2003-04, the assessee crossed. -~.,n~

9. I find that the adjudicating authority has re-quantified the duty vide para

24.13 of the impugned order. He stated that "In the instant case the date of

delivery of show cause notice is 15.05.2006 i.e considering the period within

limitation for re-quantification is 16.05.2005 to 31.03.2006. The said assessee had•
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eligibility limit of aggregate clearance value of Rs.300 lacs which was prime
requirement for availment of ssr' exemption in the next financial year i.e 2004-05.
Thus, the assessee was required to pay excise duty
at full rate from the first clearance for the year 2004-05." However, I find that the
adjudicating authority has not considered this fact and no discussions were made in

the impugned order, while re-quantifying the duty.
r¢

8. In view of above, I am of the opinion that the matter needs to be verified

by the adjudicating authority according to the ratio of the decision of the Hon'ble
Tribunal and the duty particulars paid by the appellant as has been observed at
para 8 and 9 above. Therefore, I remand the case to the adjudicating authority, .in ...

view of foregoing discussions.

ere-
(sr gin)

erg (sfr- I)
Date: /11/2018'

Attested

=.Sau(Mohanan V.V) l
Superintendent (Appeal-I)
Central Excise, Ahmedabad
BY R.P.A.D.
To,
M/s Shantam Pharmaceuticals Pvt Ltd,
Plot No.546/2, Rakanpur, Tal Kaloi, Dist Gandhinagar

Copy to:
1. The Chief Commissioner of Central Excise Zone, Ahmedabad.
2. The Commissioner of Central Excise, Ahmedabad-III.
3. The Additional Commissioner(Systems) Central Excise, Ahmedabad - III
4. The Additional Commissioner, Central Excise, Ahmedabad-III ,,.
5. The AC/DC, Central Excise, Kaloi Division
6. Guard file
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